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ABSTRACT 



The paper argues that Supreme Court Justice Anthony M. Kennedy plays a pivotal role 
in defining the modern meaning of freedom of expression. It suggests that in the majority of his 
decisions on freedom of expression, Kennedy has conformed to a libertarian ideology. In a 
minority of cases, he has favored restrictions of speech in a manner consistent with a 
conservative value system. Overall, Kennedy has furthered the modem court’s libertarian and 
conservative agendas by voting with the majority. 
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MIDDLE JUSTICE: 

ANTHONY KENNEDY'S FREEDOM OF EXPRESSION JURISPRUDENCE 



INTRODUCTION 

The purpose of this paper is to help elucidate the modern meaning of the concept of freedom of 
expression by examining the jurisprudence of a single justice who may play a pivotal role in defining the 
concept. 

Although freedom of expression is guaranteed by the U.S. Constitution, the Supreme Court 
actually establishes what the concept means in a given era. That is to say, the Supreme Court shapes 
the meaning of the Constitution through performing its function of judicial review. ^ Individual justices, 
then, also help determine the meaning of the Constitution in general and freedom of expression in 
particular.^ Thus, understanding whether a justice plays a powerful role in setting doctrine and what 
that role is, becomes important. Scholars continually reaffirm the validity of this type of research by 
writing articles and books about individual justices' jurisprudence on freedom of expression. 3 



^For discussion of the judicial review function, see Edmund N. Cahn, ed.. Supreme Court and Supreme 
Law (New York; New York University Press, 1954); Albert P. Melone and George Mace, ’’Judicial Review: the 
Usurpation and Democracy Questions,” fudicature 71 ( Decern ber-January 1988): 202-210; Jeffrey M. Shaman, 
"Interpreting the Constitution: the Supreme Court’s Proper and Historic Function," Judicature 71 (August- 
September 1987): 84-87, 122; and Elliot E. Slotnick, "The Place of Judicial Review in the American Tradition: the 
Emergence of and Eclectic Power,’’ Judicature 71 (August-September 1987): 68-79. 

%ee, e.g., Jeremy Cohen, Congress Shall Make No Law: Oliver Wendell Holmes, the First Amendment, 
and fudicial Decision-Making (Ames: Iowa State University Press, 1989), 3; Robert H. Keller, Jr. William O. 

Douglas Symposium (Westport, Conn.: Greenwood Press, 1979), introduction; and Philip B. Kurland, Free Speech 
and Association: The Supreme Court and the First Amendment (Chicago: The University of Chicago Press, 1975), 
preface. 

^ See, e.g., Paula C. Arledge and Edward V. Heck , ’’Justice O’Connor and the First Amendment 1981-84,” 
Pepperdine Law Review 13 (May 1986): 993-1019; Michael Armstrong, ”A Barometer of Freedom of the Press: the 
Opinions of Mr. Justice White,” Pepperdine Law Review 8 (December 1980): 157-187; Rex Armstrong, ’’Free 
Speech Fundamentalism— Justice Linde’s Lasting Legacy," Oregon Law Review 70 (Winter 1991): 855-894; Lillian 
BeVier, "Justice Powell and the First Amendment’s 'Societal Function’: a Preliminary Analysis.” Virginia Law 
Review 68 (February 1982): 177-201; Scott Burrell and Clay Smith Jr., "Justice Thurgood Marshall and the First 
Amendment," Arizona State Law loumal 26 (Summer 1994): 461-478; Daniel A. Farber and John E. Nowak, "Justice 
Harlan and the First Amendment," Constitutional Commentary 2 (Summer 1985): 425-462; Robyn S. Goodman, 
"Supreme Court Justice Sandra Day O’Connor’s First Amendment Approach to Free Expression: a Decade in 
Review,” Communications and the Law 15 (December 1993): 3-35; Dennis Hale, "Marshall Provided Key Votes, but 
Few Opinions, on Freedom of Speech and Press," Communications and the Law 16 (September 1994): 25-41; 

Robert C. Lind Jr., "Justice Rehnquist: First Amendment Speech in the Labor Context," Hastings Constitutional 
Law Quarterly 8 (Fall 1980): 93-123; Karen Nelson Moore, ’’Justice Blackmun’s Contributions on the Court: the 
Commerical Speech and Taxation Examples," Hamline Law Review 8 flanuarv 1985): 29-50; Philip J. Prygoski, 
"Justice Sanford and Modem Free Speech Analysis: Back to the Future?” The Kentucky Law loumal 75 (Ocober 
1986): 45-101; Mark C. Rahdert, ’Preserving the Archives of Freedom: Justice Blackmun and First Amendment 
Protections for Libraries," Dickinson Law Review 97 (Spring 1993): 437-464; David A. Schultz, "Justice Antonin 
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This paper will examine the freedom of expression jurisprudence of Justice Anthony M. 

Kennedy, who became the 104th U.S. Supreme Court Justice in 1988. Kennedy’s approach to freedom of 
expression law may be of particular importance because of his position on the ideological spectrum of 
the court. As this paper will suggest, Kennedy is a moderate, often voting with David Souter and 
Sandra Day O’Connor. To his right are Chief Justice Rehnquist, Clarence Thomas and Antonin Scalia, 
while on the left are Ruth Bader Ginsburg, Stephen Breyer and John Paul Stevens. Professor 
Christopher E. Smith has argued that Kennedy’s position may have made him a ’’power broker” in the 
middle of the court who, at least occasionally, could have the opportunity to render swing votes.^ 
Moderate justices may have important functions in the Rehnquist Court. On the surface, the 
court appears to have a strong conservative coalition, usually consisting of about six members, wrote 
Stanley Friedelbaum, author of The Rehnquist Court: In Pursuit of Judicial Conservatism P Sometimes, 
however, a middle group emerges as a voting bloc. ^ ”On occasion... there is unmistakable evidence of a 
centrist coalition that may control the outcome in critical areas of decision making,”^ Friedelbaum 
said. In a court that is divided along ideological lines, the centrist justices often control the outcomes of 
non-unanimous cases because their votes are pivotal.^ 

Kennedy may be powerful as a coalition builder. In a discussion of the ways to measure power on 
the Supreme Court, political scientist Saul Brenner commented that one possible measure ’’assigns all 
the power to the member of the winning coalition who casts the pivotal vote and thereby creates the 



Scalia’s First Amendment Jurisprudence: Free Speech, Free Press and Association Decisions," The Toumal of Law 
&: Politics 9 (Spring 1993): 515-560; Michael Wahoske, "Chief Justice Burger and Freedom of the Press," Oklahoma 
Law Review 45 (Spring 1992): 121-138; Ethel S. White, "The Protection of the Individual and the Free Exchange of 
Ideas: Justice Potter Stewart’s Role in First and Fourth Amendment Cases," University of Cincinnati Law Review 54 
(Winter 1985): 87-128. ' 

^Christopher E. Smith, "Supreme Court Surprise: Justice Anthony Kennedy’s Move Toward Moderation," 
Oklahoma Law Review 45 (Fall 1992): 476. 

%tanley H. Friedelbaum, The Rehnquist Court: In Pursuit of ludicial Conservatism (Westport, Conn.: 
Greenwood Press, 1994), xiv. 

^Linda Greenhouse, "Liberal Giants Inspire Three Centrist Justices," New York Times. 25 October 1992, 
Al. 

^Friedelbaum, xviii. 

^Lawrence Baum, The Supreme Court. 5th ed. (Washington, D.C.: Congressional Quarterly, Inc., 1995), 
177. 
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winning coalition. "9 Brenner and political scientist Harold Spaeth noted that this model views power 
as an outcome rather than a process. ^ "The powerful justice is one who casts winning (majority) votes, 
while the powerless disproportionately dissent/’ they wrote.^ 

Indeed, in the 57 non-unanimous freedom of expression cases that Kennedy participated in 
through the 1994-95 term, he voted with the majority of the court a higher percentage of the time than 
any justice except Breyer, who participated in only eight cases. ^ Seventeen of these cases resulted in 
five-four votes by the justices. In the five-four decisions, Kennedy tied Scalia as the justice in the 
majority most often. ^ But Kennedy’s majority votes in five-four cases were the most evenly divided 
between cases advancing and cases limiting freedom of expression of any justice,^ supporting the idea 
that his vote is pivotal. 

Interestingly, in the 73 freedom of expression cases that Kennedy participated in through the 
1994-95 term, his overall favorableness toward freedom of expression fell close to the middle of all of 
the justices.^ In fact, the mean of the favorableness percentages of all of the justices was 55.0 %. 
Kennedy's favorableness percentage (57.5%) was the closest to the mean of any justice except Souter, 



%aul Brenner, "Measuring Policy Leadership on the U.S. Supreme Court: A Focus on Majority Opinion 
Authorship," in Studies in U.S. Supreme Court Behavior, eds. Saul Brenner and Harold J. Spaeth (New York: 
Garland Publishing, 1990), 137. 

l^Saul Brenner and Harold J. Spaeth, "Concurring and Dissenting Opinions," in Studies in U.S. Supreme 
Court Behavior, eds. Brenner and Spaeth, 253. 

n Id., 253. 

^Kennedy voted with the majority in 46 of 57 non-unanimous freedom of expression cases, or 80.7 
percent of the time. Other justices voted with the majority as follows: Rehnquist (71.9 %), Brennan (50.0%), White 
(68.9%), Marshall (42.4%), Blackmun (65.3%), Stevens (47.4%), O'Connor (70.2%), Scalia (66.7%), Souter (75.8%), 
Thomas (55.0%), Ginsburg (67.0%), and Breyer (87.5%). 

^Kennedy and Scalia voted with the majority 70.6% of the time in cases that resulted in five-four 
decisions. Other justices voted with the majority as follows: Rehnquist (58.8%), Brennan (66.7%), White (53.3%), 
Marshall (45.5%), Blackmun (53.5%), Stevens (35.3%), O'Connor (58.8%), Souter (54.5%), Thomas (50.0%), Ginsburg 
(0.0%), and Breyer (50.0%). 

^Kennedy voted with the majority to advance freedom of expression in seven of the seventeen five-four 
cases. He voted with the majority to limit freedom of expression in five of the cases. Scalia voted to advance 
freedom of expression in three of the cases and to limit it in nine cases. 

l^To calculate favorableness toward freedom of expression, the number of times a justices voted with the 
majority in cases in which the decision advanced freedom of expression was added to the number of times a 
justice dissented from cases limiting freedom of expression. To enable comparison between justices, the number 
of favorable votes was divided by the number of cases in which the justice participated. The favorableness results 
were: Rehnquist (29.2%), Brennan (76.5%), White (32.8%), Marshall (80.5%), Blackmun (71,4%), Stevens (64.4%), 
O'Connor (45.2%), Scalia (39.7%), Kennedy (57.5%), Souter (56.4%), Thomas (48.3%), Ginsburg (53.3%), and Breyer 
(60.0%). 
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whose favorableness percentage was 56 . 4 %. Furthermore, the overall record of the court was 52 . 1 % 
favorable. Thomas and Souter were closer to this figure than Kennedy, but only by a couple of 
percentage points. Because Kennedy has participated in over twice the number of cases in which 
Thomas has participated and nearly twice the number in which Souter has participated, his record 
may be the most reflective of the modem court. 

IDEOLOGIES: A FRAMEWORK FOR ANALYSIS 

This paper attempts to demonstrate that both traditional libertarianism and social 
conservatism have motivated Kennedy’s freedom of expression decisions during his tenure on the 
Supreme Court. In a few exceptional cases, modern liberalism, as distinct from libertarianism, has 
played a role in Kennedy’s decisions. Outlining the ideologies at this point will facilitate later 
discussion. 

According to Webster’s, a ’’libertarian” is ”an advocate of full individual freedom of thought 
and action. ”16 First Amendment scholar Mark Graber has argued, ''By definition, libertarians are 
persons who assert that government should rarely, if ever, regulate speech. "I' 7 Graber explained that 
libertarians believe unrestricted debate is necessary for an effective representative democracy.-^ 
Ideology scholar Paul Kurtz went as far as to assert, "Libertarians abhor any governmental control of 
the communications media. ”1^ 

Conservatism is distinct from libertarianism in several ways. Webster’s defines ’’conservative” 
as "tending to preserve established institutions, etc.; opposed to change. ”20 Political science professor 
David Spitz explained that all conservatives believe in "the existence of an absolute truth, of an 



16 Webster's New World Dictionary. 3d college ed. (1990), s.v. "libertarian.” 

l^Mark A. Graber, Transforming Free Speech: The Ambiguous Legacy of Civil Libertarianism (Berkeley: 
University of California Press, 1991), 7. 

18 Id.,5. 

l^Paul Kurtz, "Libertarianism as the Philosophy of Moral Freedom,” in George W. Carey, ed.. Freedom 
and Virtue: The Conservative /Libertarian Debate (Lanham. Md.: University Press of America, 1984), 136. 
^ Webster’s New World Dictionary. 3d college ed. (1990), s.v. "conservative.” 
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objective moral order."21 Conservatives feel authority and tradition "to be necessary for a satisfying 
life for the individual and for a stable society/’ wrote Professor William Harbour.22 

Several characteristics of conservatism emerge from its emphasis on authority and order. In 
particular. Harbour noted that the appreciation for a moral order has led to "veneration of the family 
as the most important social bond,"23 and respect for the rule of law. Scholar Robert Nisbet noted that 
conservatives support "the nation" as a means to protect the institutions they valued Conservatives 
may be willing to constrain freedom of expression at times because, as Spitz wrote, they believe, "not 
speech, but good' speech, not conflicting ideas, but 'right' ideas, should alone be tolerated."25 

The values of the "New Right," which developed in the early 1980s as a fundamentalist 
branch of the Republican Party, have also become an important part of modern conservatism. Historian 
William Hixon traced the roots of the New Right in American conservatism, and found that these 
profamily activists often had specifically religious origins .26 

Scholars suggest a key characteristic of the New Right is a high regard for the traditional 
family .2? Accordingly, the New Right is threatened by efforts to legitimize alternative lifestyles, 
such as homosexual rights movements and women's rights movements, explained Hixon and scholar 
Paul Gottfried. 28 in a similar vein, modern conservatives have been united in a protest against 
legalized abortion.29 

In contrast to the New Right, the pre-eminent principle of the liberal ideology is a belief in the 
need for political equality, argued Spitz .30 Liberals believe equality of opportunity is essential, and 



21 David Spitz, The Real World of Liberalism (Chicago: The University of Chicago Press, 1982), 36. 

22 William R. Harbour, The Foundations of Conservative Thought: An Anglo-American Tradition in 
Perspective (Notre Dame: University of Notre Dame Press, 1982), 67. 

23 Id., 7. 

2^Robert Nisbet, "Uneasy Cousins,” in Freedom and Virtue: The Conservative /Libertarian Debate, ed., 
George W. Carey, 18-23. 

2^Spitz, 37. 

2^ William B. Hixon, Searching for the American Right Wing (Princeton: Princeton University Press, 

1992), 199. 

22$ee, e.g., Paul Gottfried, The Conservative Movement, rev, ed. (New York: Twayne Publishers, 1993), 106; 
and Hixon, 185. 

28Gottfried, 106; and Hixon, 185. 

29 Gottfried, 106. 

30 Spitz, 31. 
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push for the elimination of hereditary privilege and discrimination based on factors such as religion or 
sex, he saidpl Twentieth-century liberals have also sought to extend the role of the state in performing 
social functions necessary for the welfare of individuals, argued ideology scholar Paul Kurtz. Thus, 
modem liberals believe it is the duty of society n to ameliorate the lot of poor persons and redistribute 
wealth” in the name of equality, he said. 32 

Liberalism, as distinct from conservatism, has been associated with the lower classes, according 
to Spitz. 33 Liberals have traditionally supported labor unions ”to curb the great economic powers of the 
owners and managers and give workers a voice in determining the conditions under which they labor,” 
he wrote. 34 

In summary, scholars have suggested that libertarians value individual liberty above all else, 
while conservatives are more willing to sacrifice such liberty to perpetuate the authority and order 
they believe are essential in a good and moral society. Liberals also believe in individual liberty, but 
modern liberals may advocate equality at the expense of liberty. 

BACKGROUND 

Kennedy took the oath of office as the 104th Supreme Court justice on February 22, 1988. 
Professor Albert P. Melone studied Kennedy's first two terms on the court and concluded that he was 
quickly integrated into the conservative wing 33 Melone noted that Kennedy wrote relatively few 
opinions during his first term— four concurring and two dissenting out of 77 cases in which he 
participated. 36 Nevertheless, those he did write showed a "close alignment with the ideological 
agenda of the president who appointed him." 3 ^ 



31 Id., 34. 

32 Kurtz, 135. 

33 Spitz, 31. 

34 Id., 35 

33 Albert P. Melone, "Revisiting the Freshman Effect Hypothesis: The First Two Terms of Justice Anthony 
Kennedy," ludicature 74 (June-July 1990): 9. 

36 Id,8. 

37 Id., 10. 
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